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1. GAO will not consider a protest where the 
issues ?resented are before a court of 
competent jurisdiction and the court has not 
expressed any interest in a GAO decision, or 
where the issues have already been decided by 
the court. 

2. GAO will not award attorneys fees or other 
costs of pursuing a protest where GAO has 
made no determination on the merits of the 
protest because the matter was decided by a 
court by conipeten t j urisdict ion. 

Titney Bowes, Inc. protests an award of contract by 
the U . S .  Army Defense Supply Service-Washington ("Army") to 
Whitaker Brothers ("Wnitaker") under splicitation No. 
MDA903-85-B-0014. The solicitation is for ten high-volume 
mailing systems, including mailing machines, electronic 
scales, a postal-meter tape-dispensing mechanism, and an 
accumiilaror to tabulate mailinqs end postage costs. 
Pitney Bowes contends that the awardee's bid was nonrespon- 
sive because it offered equipment which was reconditioned . 

rather than new, and the Invitation for Bids made no provi- 
sion for acceptance of such equipment. 

We dismiss the protest. 

Pitney Bowes filed its protest with our Office on 
February 2 6 ,  1 9 8 5 .  Under Section 2741 of the Competition 
in Contracting Act of 1984 ("CICA"), P.L. 9 8 - 3 6 9 ,  and 
section 21.4 of our Bid Protest Regulations implementing 
CICA, 4 C.F.R. 21.0 et seq. ( 1 9 8 5 )  ("Regulations"), the 
Army was required immediately upon receipt of the protest 
to direct the awardee, Whitaker, to cease performance under 
the contract and to suspend any related activities that 
might result in additional obligations being incurred by 
the United States under that contract as long as  the 
protest was pending. The Army refused to suspend contract 
perfarmance, however, and Pitney Bowes filed suit in the 
Unrted States District Court for the District of Columbia 
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o n  Piarch 13, s e e k i n g  t o  e n j o i n  t n e  a g e n c y  f r o m  p r o c e e a i n g  
w i t h  t h e  c o n t r a c t .  P i t n e y  Bowes a l s o  s o u g h t  f r o m  t h e  c o u r t  
d e c l a r a t o r y  r e l i e f  o n  t h e  merits of its protest ,  b i d  
p r e p a r a t i o n  cos ts  p l u s  costs a n d  a t t o r n e y s  f e e s .  
P i t n e y  B o w e s  v .  U n i t e d  S t a t e s ,  C i v .  A c t i o n  No. 8s-0832. 
The b i s t r i c t  C o u r t  i s s u e d  a T e m p o r a r y  R e s t r a i n i n g  Order ,  
e n ] o i n i n g  t h e  Army f r o m  p r o c e e d i n g  w i t n  p e r f o r m a n c e  of t h e  
Whi taker  c o n t r a c t .  O n  A p r i l  1 ,  1585, t h e  Dis t r ic t  C o u r t  
g r a n t e d  P i t r i e y  B o w e s '  LJlotion f o r  Summary J u d g m e n t ,  h o l d i n g  
t h a t  t n e  Arnty's  award t o  " h i t a k e r  b r o t h e r s  v i o l a t e d  F e d e r a l  
A c q u i s i t i o n  R e g u l a t i o n ,  s e c t i o n  10 .010  and  f i n d i n g  t h e  con- 
t r a c t  theretore v o i d .  A l t h o u g h  t h e  c o u r t  e n l o i n e d  p e r f o r m -  
a n c e  of t n e  Wni t ake r  c o n t r a c t ,  i t  d i a  n o t  order t ha t  t h e  
c o n t r a c t  be awaraed t o  P i t n e y  B o w e s ,  t h e  n e x t  low b iader ,  
n o r  d i d  it awhra costs  or fees.  T h e  Army n a s  i n d i c a t e a  t o  
t h e  protester  t h a t  i t  h a s  n o t  y e t  macle a d e c i s i o n  o n  
w h e t n e r  s u c h  awdrd w i l l  be maae. 

P i t n e y  B o w e s  has requested a d e t e r m i n a t i o n  of i t s  
p r o t e s t ,  n o t w i t n s t a n d i n g  t h e  D i s t r i c t  C o u r t ' s  d e c i s i o n .  
T n e  p r o t e s t e r  aoes n o t  s e e K  t o  d i s tc l ro  t n e  d e C i s l o n  of t n e  
u i s t r i c t  C o u r t  o n  t h e  merits  of i t s  case,  b u t  w i s h e s  t o  
apply t o  our  Clftice tor cos t s  of r i l i n g  a n a  p u r s u i n y  i t s  
p r o t e s t ,  t o  w h i c h  i t  b e l i e v e s  i t  is e n t i t l e d  u n d e r  C I C A  
a n a  9 2 1 . 6 ( 6 )  of our  r e g u l a t i o n s .  

u u r  B i a  P r o t e s t  R e g u l a t i o n s  r e q u i r e 3 n e  disnissal of 
a n y  p r o t e s t  where the  mat te r  i n v o l v e d  i s  t h e  s u b ~ e c t  of 
l i t i g a t i o n  b e f o r e  a c o u r t  of c o m p e t e n t  j u r i s d i c t i o n ,  
( u n l e s s  t n e  c o u r t  r e q u e s t s  a d e c i s i o n  by t n e  G e n e r a l  
A c c o u n t i n g  O f f i c e )  o r  where t n e  h a t t e r  i n v o i v e d  has  b e e n  
aec iaea  by t n z  c o u r t ,  4 C . F . R .  S 2 1 . 9 ,  and  i t  h a s  l o n g  b e e n  
the  p o l i c y  ot o u r  O t t i c e  n o t  t o  decide p r o t e s t s  t h a t  come 
w i t h i n  t h e s e  g u i d e l i n e s  i n  t h e  p r e s e n t  r e g u l a t i o n .  S a n t a  

85-1 C P D  !I 3 0 1 ;  see Raycomm I n c l u s t r i e s ,  I n c . ,  B-182170 ,  
F e b .  3 ,  1 Y 7 5 ,  73-1  CPO 71 72. 

, F e  Corp., B-218234.2, mar. 2 7 ,  1 9 8 5 ,  6 4  C o m p .  Gen. - 

Tile  i ssues  p r e s e n t e a  i n  P i t n e y  B o w e s '  c o u r t  p r o c e e d i n g  
a r e  i u e n t i c a l  t o  t h e  i s s u e s  p r e s e n t e a  i n  t h i s  p r o t e s t ,  
w i t h  t h e  e x c e p t i o n  or t n e  p r o t e s t e r ' s  claim for  cos t s  a n d  
a t t o r r i e y s '  f ees .  T h e r e f o r e ,  t h e  c o u r t ' s  d e t e r m i n a t i o n  of 
t h e  l a w s u i t  c o n t r o i s  t h e  r e s o l u t i o n  of t h e  b i d  p ro t e s t  
issues .  U n a e r  tkie d o c c r i n e  of - res J u d i c d t a ,  t h e  C O U r t ' S  
d e t e r , n i n a t i o n  o f  t n e s e  i s s u e s  i s  f i n a l  a n a  b i n a i n g  o n  t n e  
p r o t e s t e r  a n d  t n e  A r m y .  Therefore ,  i t  woula be p o i n t l e s s  
t o r  u s  now t o  c o n s i a e r  the lnerits  o t  P i t n e y  B o w e s '  
comp 1 a i n t . 
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P i t n e y  B o w e s  a r g u e s  t h a t  i t  is n e v e r t h e l e s s  e n t i t l e d  
t o  a d e t e r m i n a t i o n  of i t s  claim f o r  costs ,  since t h i s  i s s u e  
was n o t  addressed by t h e  court. P i t n e y  B o w e s  asser ts  t h a t  
i t  d i d  n o t  v o l u n t a r i l y  e l ec t  t o  p u r s u e  a remedy  i n  c o u r t ,  
txt was forced t o  resort t o  l i t i g a t i o n  when t h e  Army 
r e f u s e d  t o  s u s p e n d  p e r f o r m a n c e  of tne c o n t r a c t  w h i l e  t h e  
p ro t e s t  f i l e d  w i t h  o u r  O f t i c e  was p e n d i n g .  A f t e r  t h e  c o u r t  
g r a n t e d  a t e m p o r a r y  r e s t r a i n i n g  order,  b o t h  par t ies  f i l e d  
m o t i o n s  fo r  summary j u a g m e n t ;  P i t n e y  B o w e s  e x p r e s s e d  i n  i t s  
m o t i o n  i t s  w i l l i n y n e s s  for t h e  c o u r t  t o  seek a n  a d v i s o r y  
o p i n i o n  f rom t n i s  o f f i c e .  The  p ro tes te r  a r g u e s ,  therefore,  
t h a t  i t  w a s  a t  a l l  times w i l l i n g  t o  h a v e  t h e  matter 
resolved by t n i s  O f t i c e .  F u r t h e r m o r e ,  P i t n e y  B o w e s  objects 
t h a t  t h e  A r m y ' s  r e f u s a l  t o  comply  w i t h  t n e  s t a y  p r o v i s i o n s  
of CICk n e c e s s i t a t e d  t h e  c o u r t  a c t i o n  a n a  s h o u l d  n o t  now 
h a v e  t h e  l e s s  d i r ec t  r e s u l t  o f  d e n y i n g  P i t n e y  B o w e s  a n y  
f o r u m  i n  w h i c h  t o  p u r s u e  t h e  remeaies made ava i l ab le  by 
s t a t u t e .  

be r e c o g n i z e  t h e  d i f f i c u l t y  o f  t h e  s i t u a t i o n  created 
uy t n e  a g e n c y ' s  r e f c l s a l  t o  adhere t o  t h e  p r o v i s i o n s  of 
C l C r l .  However,  t h e  t a c t  r e m a i n s  t n a t  P i t n e y  Bowes a c t i v e l y  
s o u g h t  r e l i e t  trorn t h e  c o u r t .  T h u s ,  t n e  protester acceptea 
Lhe  p o s s i D i l i t y  t h a t  t h e  c o u r t  w o u l a  aecide t n e  case w i t h -  
o u t  r e q u e s t i n g  o u r  o p i n i o n  a n a  i n a e e d  i n v i t e d  t h e  c o u r t  t o  
do sa ,  h h e r e  d p r o t e s t e r  seeks a n d  o b t a i n s  s u b s t a n t i v e  
r e l i e t  from a cour t  w i t n  n o  d e c i s i o n  by t h i s  O f f i c e ,  i t  is 
n o t  e n t i t l e d  t o  t h e  awara of a t t o r n e y s  O e e s  by  t h e  
Comp t r o 1 1 e r Len  e r a 1 . 

The  r e s p o n s i 3 i l i t y  of t h i s  O f t i c e  u n d e r  C I C A  is  t o  
aeciae ir a p r o t e s t e d  2 r o c u r e m e n t  a c t i o n  v i o l a t e s  a statuzte 
o r  r e y u l a t i o n .  b u c h  a d e c i s i o n  011 t n e  merits of a p ro te s t  
is a n  e s s e n t i a l  c o n a i t i o n  t o  a d e c l a r a t i o n  t h a t  t h e  pro- 
t e s t e r  i s  e n t i t l e a  t o  t n e  award of r e a s o n a b l e  costs of 
f i l i n g  arid p u r s u i n g  t h e  p ro t e s t ,  i n c l u d i n g  a t t o r n e y s  f e e s .  
4 C , F , h .  2 1 . 6 ( 6 ) . ,  T h u s ,  t h e  a u t h o r i t y  to  d e c l a r e  e n t i t l e -  
m e n t  t o  these  costs  is a n c i l l a r y  t o  o u r  d e c i s i o n  r e g a r d i n g  
compliance w i t h  t h e  p r o c u r e m e n t  s t a t u t e s  a n d  r e g u l a t i o n s .  
T h e  l e g a l i t y  o f  t h e  Army ' s  a c t i o n  in t h i s  case h a s  b e e n  
f i n a l l y  d e t e r m i n e a  by a U n i t e a  S t a t e s  Distr ic t  C o u r t ,  
a n d  o u r  r e g u l a t i o n s  t h e r e f o r e  r e q u i r e  aismissal  o f  t h e  
p ro tes t .  

T h e  p r o t e s t  1s d i s n i s s e a .  

t i a r r y  R.  Van C l e v e  
G e n e r a l  C o u n s e l  
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